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United States Court of Appeals for the 
District of Columbia 


1 Municipal Court of the District of Columbia 

No. A-14,360 

j 

United Clay Products Company, a Corporation, Plaintiff, 

versus , 

i 

Edward T. Linder, Defendant. 

United States of America, i 

District of Columbia, ss: i 

BE IT REMEMBERED, That in the Municipal Court of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

2 In the Municipal Court of the District of 

Columbia 

Filed March 16, 1939 j 

No. A-14,360 

i 

The United Olay Products Company, a corporation, 931 
Investment Building, Washington, D. C., Plaintiff, 

i 

v. 

Edward T. Linder, 2338 44th Street, N. W., Washington^ 

D. C., Defendant. 

j 

Complaint 

1. Jurisdiction is founded upon the Act of Congress of 
March 3d, 1921, the amount involved being less thai} 
$ 1 , 000 . 00 . 

2. The defendant owes the plaintiff $588.50 for merchan4 
dise sold and delivered by the plaintiff to W. D. Huff and 
August Huff, trading as Huff and Company, an itemized! 
statement of said material being annexed hereto marked; 
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“Particulars of Demand” and made a part hereof, the de¬ 
fendant having in writing guaranteed the payment of said 
account. 

Wherefore the plaintiff demands judgment against the 
defendant in the sum of $588.50, with interest from June 
9th, 193S, besides costs. 

(s) WILLIAM F. KELLY 
(s) P. J. J. NICOLAIDES 

Attorneys for Plaintiff, 

740 15th Street, N. W. 
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5 

5 In the Municipal Court of the District of 

Columbia 

Filed April 1, 1939 | 

No. A 14360 ! 

The United Clay Products Company, a Corporation, 
931 Investment Building, Washington, D. C., Plaintiff, 

vs. 

Edward T. Linder, 2338 44th Street, N. W., Washington, 

D. C., Defendant. 

i 

Answer 

1. Defendant admits the allegations of Paragraph one. 

2. Defendant has no information concerning the amount 
of the merchandise sold and delivered by the plaintiff to 
W. D. Huff and August Huff, trading as Huff and Com¬ 
pany, but your defendant says that the said plaintiff failed 
to notify the defendant of the default cf Huff and Com¬ 
pany. At the time of said default, had the defendant been 
notified, he would have been in a position to deduct from 
the money that he owed Huff and Company the amount of 
plaintiff’s claim. Therefore, defendant says that he is dis¬ 
charged from liability under the alleged guarantee by rea¬ 
son of the failure of the creditor to notifv the defendant of 
default and failure to pay by the purchaser. 

3. For further answer, your defendant says that when: he 

did receive notice, which was long after the default, he im¬ 
mediately impounded that fund still due the Huff and Com¬ 
pany in the sum of $68.70, which' sum he still holds, but; he 
is not liable for even this sum under the guarantee, but will, 
upon proper proceedings, deliver said sum under order, of 
court. I 

4. And your defendant further says that the complaint is 
bad in substance for the reason the guarantee sued upon is 
not fully pleaded nor arc any facts set forth which would 
show any obligation under said guarantee; and your de¬ 
fendant prays that the cause be dismissed. 

(s) MARK P. FRIEDLANDER j 
Attorney for Defendant 

MARK P. FRIEDLANDER ! 

502 Hill Building 

Washington, D. C. 
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6 Memorandum 
June 21, 1939 

M 122, P 18S Trial Finding for Defendant 
Judge Scott 

7 In the Municipal Court of the District of 

Columbia 

Filed June 26,1939 
No. A-14,360 

The United Clay Products Company, a Corporation, 

Plaintiff, 

v. 

Edward T. Linder, Defendant. 

Motion 

Now comes the plaintiff herein, by its attorneys, and 
moves the Court to vacate and set aside the finding of fact 
rendered in favor of the defendant in the above entitled 
cause and to enter a finding of fact in favor of this plaintiff 
for the following, among other reasons: 

1. Because said finding of fact is contrarv to the evi- 
dence. 

2. Because said finding of fact is contrary* to the weight 
of the evidence. 

3. Because said finding of fact is contrarv to the law. 

4. For errors of law committed by the Justice presiding 
during the course of the trial. 

(s) WILLIAM F. KELLY 
(s) P. J. J. NICOLAIDES 
Attorneys for Plaintiff 

MARK P. FRIEDLANDER, 

502 Hill Building, 

Washington, D. C. 

Attorney for Defendant. 

Please take notice that the foregoing motion will be 
called to the attention of the Court on the 30th day of June, 
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i 

1939, at 10 O’Clock, A. M., or as soon thereafter as counsel 
may be heard. 

(s) WILLIAM F. KELLY 
(s) P. J. J. NICOLAIDES : 
Attorneys for Plaintiff 

Mailed a copy of the foregoing motion to Mark P. Fried- 
lander, Esq., 502 Hill Building, Washington, D. C., At¬ 
torney for Defendant, on June 24, 1939. 

P. J. J. NICOLAIDES j . 

i 

S Memoranda I 

June 30, 1939 Court orders time within which to hear 
M 122, P 189 Plaintiff’s motion to vacate and set aside 
Judge Scott finding of fact extended to and including 
July 7th, 1939. 


July 7, 1939 
M 122, P 205 
Judge Scott 


Plaintiff’s motion to vacate and set aside 
finding of fact overruled and Judgment en¬ 
tered on finding for Defendant and costs. 


9 In the Municipal Court of the District of 

Columbia 


Filed Jan 3, 1940 
No. A-14,360 


The Exited Clay' Products Company, a Corporation^ 

Plaintiff, 

i 

VS. 

I 

Edward T. Linder, Defendant. 

Assignment of Errors 

The plaintiff, The United Clay Products Company, here¬ 
by assigns the following errors to be presented on appeal of 
this case: 

1. The Court erred in overruling the motion of the plain¬ 
tiff for a directed finding at the close of the case. 

2. The Court erred in finding in favor of the defendant, 

because said finding is contrary to the evidence. ; 



8 


UNITED CLAY PRODUCTS CO. VS. EDWARD T. LINDER. 


3. The Court erred in finding in favor of the defendant, 
because said finding is contrary to the law. 

4. The Court erred in overruling the plaintiff’s motion 
to vacate and set aside the finding of fact rendered in favor 
of the defendant and to enter a finding of fact in favor of 
the plaintiff because said finding of fact is contrary to the 
evidence, the weight of the evidence, and the law. 

5. The Court erred in giving its judgment in favor of 
the defendant for the reasons specifically referred to in the 
foregoing assignments. 

(Signed) WILLIAM F. KELLY 
(Signed) P. J. J. NICOL AIDES 
Attorneys for Plaintiff 
740 15th Street, X. W. 

10 Memoranda 

Jan. 10 1940 Bill of Exceptions submitted to Court to 
M 126, P 68 be settled. 

Judge Scott 


March 7, 1940 Court signs Bill of Exceptions, and orders 
M 126, P 15S same of record nunc pro tunc. 

Judge Scott 

11 In the Municipal Court of the District of Columbia 

Filed January 3, 1940 
No. A-14,360 

The United Clay Products Company, a corporation, Plain¬ 
tiff , 

v. 

Edward T. Linder, Defendant. 

Bill of Exceptions 

Be it remembered that the above-entitled cause came on 
for trial before Judge Armond W. Scott without a jury 
on April 20, 1939, and on the issue made by the pleadings 
in this cause between the plaintiff and the defendant herein. 

Whereupon the plaintiff, to maintain the issues on its 
part joined, offered in evidence, and the same was received 
without objection, the following document, which was ad¬ 
mitted to have been signed bv the defendant: 
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Order 

The United Clay Products Company I 
931 Investment Building 
Washington, D. C- 

0787 

District April 18, 1939 

0788 ; 

ITuff & Co. 

128 South Royal St. Job: 6 Residences 

Alexandria, Va. E. T. Lindner 

2229 to 39 Observatory 
PI. N. W. 

Gentlemen: 

We take pleasure in confirming your order as follows: 
Approximately: 

45,000 United Hacked Arch Cull Brick $13.00 per M 


5,000 8x8x12 Cinder Block 

100.00 

(< u 

5,000 4x8x12 Cinder Block 

60.00 

i i i t 

Masonarv Mortar 

1.90 

“ bbl. 

9x13 Flue Lining 

.27 

“ ft. 

Continental Firebrick 

.06 each; 


12 Guarantee Clause: I hereby guarantee full pay¬ 
ment of the account of Huff and Company for \ all 
materials, delivered to you to the above job in accordance 
with the terms shown below. 

Signed: (S) EDWARD T. LINDER 

The Above Prices are for Material as Specified Under 

Paragraph No. 2 

i 

1. F. O. B. Cars Factory with present rate of freight al¬ 
lowed in carload lots to based upon a freight rhte 

of per ton. 

2. Delivered to site of building. Site of job. 

Shipments or Deliveries: Start deliveries 4/5/38 
Terms of Payment: $1.00 per M disc, on brick, 15% disc. 

on cinder block, 10c per bbl. disc, on mortar, 5% disc, on 
Hue lining for payment 10 days after each half months de¬ 
liveries. 30 days net. 
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The above prices are for immediate acceptance. 

It is understood that the above quantities are approxi¬ 
mate and this acceptance covers the actual quantities you 
ordered delivered. 

We will not he responsible for damages caused by 
strikes, delays in transportation or other causes beyond our 
control. 

Verv trulv vours, 

THE UNITED CLAY PRODUCTS COMPANY, 

per (S) A. H. GRAEFF 

Representative 

Date 5/5/38 

Accepted. 

rvv alig 

Whereupon the plaintiff proved that it had sold and de¬ 
livered to Huff & Co. between the dates of May 5 and May 
25 numerous bricks and cinder blocks totalling $1,233.63, 
and that on dune 2, 1938 payment of $595.96 was received 
from Huff & Co. by the plaintiff, which, together with the 
discount of $68.67, brought the balance of the bill to $569.00, 
for which Huff & Co. was billed on June 1, 1938. That on 
June 9, 1938 an additional item of $19.50 was sold and de¬ 
livered, for which Huff & Co. was billed on June 15, 1938. 
The terms of sale were thirty days net and the amounts 
became in default July 1, 1938 and July 15, 1938 respec¬ 
tively and the plaintiff had never been paid for any of the 
material. 

Whereupon the plaintiff, to maintain the issues on its part 
joined, offered as a witness W. Malcolm Gettingcr, who tes¬ 
tified that he was credit manager of the plaintiff and his 
duties in part consisted of looking after delinquent ac¬ 
counts. That lie called the defendant on the telephone be¬ 
tween July 10th and 15th and notified him that the account 
of TTuff & Co. had not been paid, whereupon the de- 
13 fendant stated that he had a contract with Huff & 
Co., in connection with which he owed Huff & Co. 
money, and would see that the account was paid. That he 
again called the defendant in the latter part of July 1938, 
at which time the defendant told him that he had overlooked 
the account of The United Clay Products Company and had 
paid TTuff & Co. what he owed them, but that he, the defen- 
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dant, would go down and see Huff & Co. about the matter. 
Upon cross-examination the witness stated there were no 
written records made of the telephone calls to the defen¬ 
dant and no letters were sent defendant relative to the ac¬ 
count. Witness identified defendant’s Exhibits 1, 2 and 3, 
and stated they were sent out in connection with advertis¬ 
ing matter of the plaintiff. 

Thereupon the plaintiff rested. 

Whereupon the defendant, to maintain the issues on his 
part joined, testified that he had employed Huff & Cp. to 
perform certain labor and furnish certain materials on con¬ 
struction jobs on which he was the owner and builder; that 
there came a time when the plaintiff sought to have him 
guarantee an order of Huff & Co. for material; that prior 
to the signing of the order he discussed the matter with a 
representative of the plaintiff, one A. H. Graeff, and: ad¬ 
vised him that he had two jobs pending with Huff & Co.;and 
that at the time the material bill would come due he would 
have in his possession more than sufficient money to pay 
the items listed on the order which he had guaranteed, and 
that if he did sign the guarantee lie would insist upon being 
immediately notified if Huff & Co. failed to pay on the due 
date so that he might deduct any sums in his possession 
belonging to Huff & Co.; he further testified that lie did sign 
the guarantee after Graeff had agreed to notify him. That 
he received no notice whatsoever of the default of Huff & 
Co. and that between the time that the account became due' 
he was not. notified by anvone that Huff & Co. had not met 
their obligation; that being under the impression that the 
account was paid he paid to Tluff & Co. $300.00 in cash on 
July 12, 1938, a check for $100.00 on July 15, 1938 and cash 
in the sum of $400.00 on July 18, 1938. That on July 2$ he 
had drawn a check for $68.70 to the order of Huff & po. 

which he mailed that night as the final payment due 
14 them, and that it was all that was due or to become 
due to Huff & Co., and that he learned the following 
day for the first time from a third party that Huff & Co 
were in financial straits and diffiulties and he immediately 
called the plaintiff to check with them; that he was then ad¬ 
vised for the first time that the bill had not been paid; that 
lie stopped payment on the check on July 24, 1938, which 
check was in the sum of $68.70 and payable to the order: of 
W. D. Huff and signed by the defendant, and which check 
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was offered in evidence. There were offered and received 
in evidence two contracts for two building projects, said 
contracts being between the defendant and Huff & Co., one 
of said jobs being that on which the guarantee was given, 
and the other 4737 Fulton Street, N. W. 

Whereupon the defendant, to maintain the issues on his 
part joined, offered as a witness Paul Peeler, who testified 
that he had been a foreman for Huff & Co. at the time 4737 
Fulton Street was being built and that W. D. Huff was one 
of the partners, and that they began work on the second 
job on June 12, 193S; that the work was completed a few 
days prior to July 23, 1938 and was located at 4737 Fulton 
Street, N. W. 

Whereupon the defendant announced his case closed. 

Whereupon the plaintiff, in rebuttal, to further maintain 
the issues on its part joined, offered as a witness A. H. 
Gracff, who testified that he was the salesman employed by 
The United Clay Products Company who took the order 
from Huff & Co., the payment of which was guaranteed by 
the defendant. That he had a conversation with the defen¬ 
dant at the time the order was guaranteed and, according 
to his recollection, the defendant did state that he wanted 
to be notified in the event of default, in response to which 
witness stated to the defendant that The United Clay Prod¬ 
ucts Company would cooperate with him and their records 
would be available any time the defendant wished to ex¬ 
amine them. 

Whereupon plaintiff announced that its case was closed 
and moved the Court to enter a finding in favor of the 
plaintiff and, thereafter, on June 21, 1939, a finding was 
entered for the defendant. 

15 Thereafter the plaintiff, through its attorneys, 
moved the Court to vacate and set aside the finding 
of fact entered in favor of the defendant and to enter a 
finding in fact in favor of the plaintiff, which motion, over 
exception of the plaintiff, was overruled and judgment was 
entered for the defendant on July 7, 1939. 

All of the exceptions hereinbefore referred to were made 
when the rulings were made, and the plaintiff prays the 
Court to sign and seal this, its Bill of Exceptions, to have 
the same force and effect as if the rulings and exceptions 
thereto herein contained were set out in separate bills of 
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exception, which is accordingly done this 7th day of March, 
1940, nunc pro tunc. 

(Signed) ARMOND W. SCOTT 

Judge j 


Consent 

MARK P. FRIEDLANDER (S) 
Attorney for Defendant 
E. T. Linder 


16 In the Municipal Court of the District of 

Columbia 


Filed January 19th, 1940 j 

No. A-14360 j 

The United Clay Products Company, a corporation^ 

Plaintiff, 

v. 

Edward T. Linder, Defendant. j 

Designation of Record 

The clerk in making up the transcript of record on ap¬ 
peal in this case will include therein: 

1. Complaint, Particulars of Demand, Answer of Defen¬ 
dant. 

2. Memorandum of Findings. 

3. Motion to vacate and set aside finding of fact in favor 
of the defendant, and to enter finding of fact in favor of the 
plaintiff. 

4. Memorandum of Court extending time within which 
to hear plaintiff’s motion. 

5. Memorandum of Court overruling motion and judg¬ 
ment thereon. 

6. Assignment of errors. 

7. Memorandum of submission of bill of exceptions. 

8. Memorandum of Court signing bill of exceptions and 
making same part of record. 

9. Bill of exceptions. 

10. Designation of record. 

11. Writ of error. 

(S) WILLIAM F. KELLY 
(S) P. J. J. NICOLAIDES 

Attorneys for Plaintiff, \ 
740 15th Street, N. W. 
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I, P. J. J. Nicolaides, being first duly sworn on oath, de¬ 
pose and say that I am one of the attorneys for the 
IT plaintiff herein and that I did on January 18, 1940 
mail a copy of the foregoing designation of record 
to Mark P. Friedlander, 502 Hill Building, Washington, 
D. C., attorney for defendant. 

(S) P. J. J. NICOLAIDES 

Attorney for Plaintiff 
740 15th Street, N. W. 

Subscribed and sworn to before me this 18 day of Janu¬ 
ary, 1940. 

(S) IMOGENE V. CUNNINGHAM 
(Notarial Seal) Notary Public in and for 

the District of Columbia. 

18 The United States of America, ss: 

The President of the United States, 

To the Honorable Armond W. Scott, 

Judge of the Municipal Court of the District of 
Columbia, 

Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between The United Clay 
Products Company, a Corporation, Plaintiff, and Edward 
T. Linder, Defendant, No. A-1556, A14360 a manifest error 
hath happened, to the great damage of the said Plaintiff as 
by its complaint appears. We being willing that error, if 
any hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the 
same, to the United States Court of Appeals for the Dis¬ 
trict of Columbia, together with this writ, so that you have 
the same in the said Court of Appeals, at Washington, 
within 20 days from the settling of the bill of exceptions, or 
within such additional time after the expiration of the 20 
days as the court below or a judge thereof for sufficient 
cause shall allow; that the record and proceedings afore- 
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said being: inspected, the said Court of Appeals may cause 
further to be done therein to correct that error, what' of 
right and according- to the laws and customs of the United 
States should be done. 

Witness the Honorable Charles Evans Hughes, Chief 
Justice of the United States, the 30th day of November in 
the year of our Lord one thousand nine hundred and thirty- 
nine. i 

JOSEPH W. STEWART 

(Seal) Clerk of the United States 

Court of Appeals for the Dis¬ 
trict of Columbia. 

Allowed by D. LAWRENCE GRONER, j 

Chief Justice of the United States 
Court of Appeals for the District 
of Columbia. 

Endorsed on Back of page 18: Filed Dec 5 1939 Muni¬ 
cipal Court District of Columbia 

19 Municipal Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages 
numbered from 1 to 18, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to direction of 
counsel herein filed, copy of which is made part of this 
transcript, in Cause, At Law, No. A-14,360, wherein The 
United Clay Products Company, a corporation, is plain¬ 
tiff, and Edward T. Linder is defendant, as the same that 
remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 19th day of March, 1940. 

BLANCHE NEFF j 

(Seal) Clerk 

Endorsed on Cover: No. 7633 United Clay Products 
Co., Plaintiff in error, vs. Linder. United States Court of 
Appeals for the District of Columbia Filed Mar 19 1940 
Joseph W. Stewart, Clerk. 
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United States Court of Appeals for the 
District of Columbia 

No. 7633. 


THE UNITED CLAY PRODUCTS COMPANY, a 

corporation, 

Plaintiff in Error,\ 
vs. 

EDWARD T. LINDER, 

Defendant in Error. ; 


BRIEF FOR PLAINTIFF IN ERROR. 


I. 

Jurisdictional Statement. 

In the Court below a Complaint (R. 1) was filed to 
recover $585.50 upon a written guarantee. 

The Court below assumed jurisdiction by virtue of 
D. C. Code (1029) Title 18 Section 193; 31 Stat. 1191; 
35 Stat. 623 and 41 Stat. 1310. (Act of March 3d, 
1921.) 

The jurisdiction of this Court to entertain the ap¬ 
peal depends on D. C. Code (1929) Title 18 Section 
29; 41 Stat. 1312 (Act of March 3d, 1921.) 
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II. 


Statement of the Case. 

This is an appeal from a final judgment of the Munic¬ 
ipal Court of the District of Columbia entered on July 
7th, 1939 (R. 7), in favor of the defendant in error. 
The action was instituted by the plaintiff in error whom 
we shall hereafter call the “plaintiff," to recover from 
the defendant in error, whom we shall hereafter call 
the “defendant”, the sum of $588.50, being the amount 
claimed to be due the plaintiff for material furnished 
to Huff & Company, the payment of which had been 
guaranteed by the defendant. The complaint alleged 
that the defendant owed the plaintiff $588.50 for 
merchandise sold and delivered by the plaintiff to W. 
D. Huff and August Huff, trading as Huff & Company, 
the defendant having guaranteed, in writing, the pay¬ 
ment of said account. (R. 1.) There was attached to 
the complaint an itemized statement of the material 
which had been sold and delivered by the plaintiff to 
Huff & Company, which showed a balance still due of 
$588.50. (R. 4.) 

The defendant filed an answer in which he set up as a 
defense the claim that the plaintiff failed to notify 
him of the default of Huff & Company and that at the 
time of said default had he been notified he would have 
been in a position to deduct from money that he owed 
Huff & Company the amount of the plaintiff’s claim 
and, therefore, he was discharged from liability under 
the alleged guarantee by reason of the failure of the 
plaintiff to notify him of the default and the failure of 
Huff & Company to pay. As a further answer the 
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defendant claimed that when he first received notice of 
the default of Huff & Company he immediately im¬ 
pounded the funds still due by him to Huff & Company 
in the sum of $68.70, which sum he still held, but was 
not liable for even that sum under the guarantee but 
would under proper proceedings deliver said sum un¬ 
der order of the court. (R. 5.) j 

The case was tried without a jury and a finding en¬ 
tered for the defendant. (R. 6.) 

i 

Thereafter the plaintiff filed a motion to set aside 
the finding of fact in favor of the defendant and enter 
a finding of fact in favor of the plaintiff (R. 6), which 
motion was overruled and judgment entered for the 
defendant. (R. 7.) 

HI. 

I 

Statement of the Evidence. 

i 

The substance of the evidence, as introduced at the 
trial, was as follows: j 

i 

The plaintiff offered in evidence, and the same wa$ 
received without objection, the following document 
which was admitted to have been signed by the defend^ 
ant; 

i 
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ORDER 

THE UNITED CLAY PRODUCTS COMPANY 
931 Investment Building 
Washington, D. C. 

0787 

District April 18, 1938 

0788 

Huff & Co. 

128 South Roval St. Job: G Residences 
Alexandria, Va. E. T. Lindner 

2229 to 39 Observa¬ 
tory PI. N. W. 

Gentlemen: 


We take pleasure in confirming your order as 
follows: 

Approximately: 

45,000 United Hacked Arch Cull 


Brick .$ 13.00 per M 

5,000 8x8x12 Cinder Block.... 100.00 “ “ 

5,000 4x8x12 Cinder Block. 60.00 “ “ 

Masonarv Mortar . 1.90 “bbl. 

9x13 Flue Lining.27 “ ft. 


Continental Firebrick ... .06 each 

GUARANTEE CLAUSE: I hereby guarantee 
full payment of the account of Huff and Company 
for all materials, delivered bv vou to the above 
job in accordance with the terms shown below. 

Signed: (S) EDWARD T. LINDER 

THE ABOVE PRICES ARE FOR MATERIAL 
AS SPECIFIED UNDER PARAGRAPH NO. 2. 

1. F. O. B. CARS FACTORY with present 
rate of freight allowed in carload lots to 

based upon a freight rate of per ton. 

2. Delivered to site of building. Site of job. 
SHIPMENTS OR DELIVERIES: Start de¬ 
liveries 4/5/38. 

TERMS OF PAYMENT: $1.00 per M disc, on 
brick 15% disc, on cinder block, 10(* per bbl. disc, 
on mortar, 5% disc, on flue lining, for payment 10 
days after each half months deliveries. 30 days 

net. 

The above prices are for immediate acceptance. 
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It is understood that the above quantities gre 

approximate and this acceptance covers the actual 

quantities you ordered delivered. j 

We will not be responsible for damages caused 

by strikes, delays in transportation or other causes 

bevond our control. 

•» 

Very truly yours, 

THE UNITED CLAY PRODUCTS COMPANY, 

Per (S) A. H. Graeff, 
Rcprcscvtat ivc. 

Date 5/5/38. 

Accepted. 

rw ahg (R. 9.) 

The plaintiff further proved that it had sold and 
delivered to Huff & Company between the dates Of 
May 5th and May 25th, 1938 numerous bricks and cinder 
blocks totalling $1233.G3 and that on June 2, 1938 
payment of $595.96 was received from lluff & Com¬ 
pany by the plaintiff which, together with the discount 
of $68.67, brought the balance of the bill to $569.00, for 
which Huff & Company was billed as of June 1, 1938. 
That on June 9, 1938 an additional item of $19.50 was 
sold and delivered, for which Huff & Company was bill¬ 
ed on June 15, 1938. The terms of sale were thirty 
days net and the amounts became in default July 1, 
1938 and July 15, 1938 respectively, and the plaintiff 
had never been paid for any of the material. (R. 10.) 

W. Malcolm Gettinger, a witness for the plaintiff, 
testified that: 

j 

He was Credit Manager of the plaintiff and his 
duties in part consisted of looking after delinquent 
accounts. That he called the defendant on the tele¬ 
phone between July 10 and July 15 and notified him 
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that the account of Huff & Company had not been paid, 
whereupon the defendant stated that he had a contract 
with Huff & Company, in connection with which he 
owed Huff & Company money, and would see that the 
account was paid. That he again called the defendant 
in the latter part of July, 1938, at which time the de¬ 
fendant told him that he had overlooked the account 
of The United Clay Products Company and had paid 
Huff & Company what he owed them, but that he, the 
defendant, would go down and see Huff & Company 
about the matter. That there were no written records 
made of the telephone calls to the defendant and no 
letters were sent defendant relative to the account. 
(R. 10&11.) 

The foregoing being substantially all of the testi- 

monv offered bv the defendant. 

• • 

Edward T. Linder, defendant, testified: 

That he had employed Huff & Company to perform 
certain labor and furnish certain materials on con¬ 
struction jobs on which he was the owner and build¬ 
er; that there came a time when the plaintiff sought 
to have him guarantee an order of Huff & Company 
for material; that prior to the signing of the order he 
discussed the matter with a representative of the 
plaintiff, one A. H. Graeff, and advised him that he 
had two jobs pending with Huff & Company and that 
at the time the material bill would come due he would 
have in his possession more than sufficient money to 
pay the items listed on the order which he had 
guaranteed and that if he did sign the guarantee he 
would insist upon being immediately notified if Huff & 


Company failed to pay on the due date so that he 
might deduct any sums in his possession belonging ;to 
Huff & Company; that he did sign the guarantee after 
Graeff had agreed to notify him. That he received ho 
notice whatsoever of the default of Huff & Company, 
and that between the time that the account became due 
and Julv 23 lie was not notified bv anyone that Hull 
& Company had not met their obligation; that beiijig 
under the impression that the account was paid fie 
paid to Huff & Company $300.00 in cash on July 12, 
1938, a check for $100 on July 15, 1938 and cash jin 
the sum of $400.00 on July 18, 1938. That on July 23 
he had drawn a check for $68.70 to the order of Huff 
& Company which he mailed that night as the final 
payment due them and that it was all that was due 
or to become due Huff & Company; that he learned the 
following day for the first time from a third party 
that Huff & Company were in financial straits and 
difficulties and that he immediately called the plain¬ 
tiff to check with them; that he was then advised for 
the first time that the bill had not been paid; that he 
stopped payment on the check on July 24, 1938, which 
check was in the sum of $68.70 and payable to ttye 
order of W. D. Huff, and signed by him, which check 
was offered in evidence. There was also offered and 
received in evidence two contracts for two building 
projects between the defendant and Huff & Company, 
one of said jobs being that on which the guarantee was 
given and the other 4737 Fulton Street, N- W. (R. 11 
& 12 .) 


Paul Peeler, a witness for the defendant, testified: 

That he had been a foreman for Huff & Company gt 
the time 4737 Fulton Street was being built and that 



8 


W. D. Huff was one of the partners and that they 
began work on the second job on June 12, 1938. That 
the work was completed a few days prior to July 23, 
1938 and was located at 4737 Fulton Street, N. W. (R. 
12 .) 

The foregoing being substantially all of the testi¬ 
mony offered by the defendant. 

A. II. Graeff testified on rebuttal that: 

He was the salesman employed by The United Clay 
Products Company who took the order from Huff & 
Company, the payment of which was guaranteed by the 
defendant. That he had a conversation with the de¬ 
fendant at the time the order was guaranteed and, ac¬ 
cording to his recollection, the defendant did state that 
he wanted to be notified in the event of default, in 
response to which he stated to the defendant that The 
United Clay Products Company would cooperate with 
him and their records would be available at any time 
the defendant wished to examine them. (R. 12.) 

IV. 

Statement of Points. 

1. The Court erred in overruling the motion of the 
plaintiff for a directed finding at the close of the case. 

2. The Court erred in finding in favor of the de¬ 
fendant, because said finding is contrary to the evi¬ 
dence. 

3. The Court erred in finding in favor of the de¬ 
fendant, because said finding is contrary to the law. 
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4. The Court erred in overruling the plaintiff’s mo¬ 
tion to vacate and set aside the finding of fact rendered 
in favor of the defendant and to enter a finding of 
fact in favor of the plaintiff because said finding of 
fact is contrary to the evidence, the weight of the evi¬ 
dence, and the law. j 


5. The Court erred in giving its judgment in favor 
of the defendant for the reasons specifically referred 
to in the foregoing assignments. i 


V. | 

Summary of Argument. 

i 

1. The failure of the defendant to receive notice 

of default until July 24, 1938 and payment by him of 
$800 prior thereto to Huff & Company did not dis¬ 
charge him from his guarantee. ' 

' j 

2. The failure of the defendant to receive notice 

of default until July 24, 1938 did not discharge the 
defendant from his guarantee to the extent of $G8.;70. 


VI. 


ARGUMENT. 

1. j 

The failure of the defendant to receive notice of 
default until July 24, 1938 and payment by him of 
$800 prior thereto to Huff & Company did not dis¬ 
charge him from his guarantee. j 

Although the evidence presented by the plaintiff was 
that the defendant was notified between July 10 and 


I 
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July 15 of the default of Huff & Company, in arguing 
this question of law it will be assumed that the trial 
court found as a matter of fact that the first notice 
which the defendant received of the default of Huff 
& Company was not until July 24, 1938 after he had 
paid Huff & Company $800. 

The undisputed testimony is that the defendant 
signed the guarantee; that the plaintiff furnished ma¬ 
terial to Huff & Company, upon which there was an 
unpaid balance of $588.50, $569.00 of which was in de¬ 
fault on July 1, 193S and $19.50 in default on July 
15, 1938; that the defendant received notice of said 
default not later than July 24, 1938; that at that time 
he had paid out to Huff & Company $800.00, and the 
onlv monev he then had on hand due to Huff & Com- 
pany was $68.70. 

The defendant takes the position that because of 
the failure of the plaintiff to give him notice of the 
default of Huff & Company, he paid to them $800.00, 
which he would not have paid had he been given notice, 
and therefore he is discharged from his guarantee. 

This same proposition was presented to this Court 
in the case of Kaufman v. Penn Mutual Life Insurance 
Company , 62 App. D. C. 37-64, Fed. (2) 160, decided 
March 6, 1933, in which case this Court decided ad¬ 
versely to the claim now made by the defendant. 

In the Kaufman case one of the assignments of error 
(which is found in the transcript of record) was as 
follows: 

“The Court erred in not holding that the de¬ 
fault of the party primarily liable, followed by an 
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unreasonable delay of the plaintiff in notify; 
this defendant of such default, operated to dis¬ 
charge this defendant of his guarantee to the ex¬ 
tant of any injury or damage occasioned by such 
default or delay in giving notice thereof, said dam¬ 
age and injury consisting in the depreciation in 
the value of the security for the indebtedness and 
the loss of rents and profits yielded by the real 
estate between the time of said default and |the 
notice to this defendant thereof.” 


In connection with the foregoing assignment: of 

i 

error this Court stated the law as follows: 

“Appellant contends that the default in the pay¬ 
ment of the notes was followed by an unreason¬ 
able delay of the company in notifying him there¬ 
of and that this operated to discharge him from 
liability, at least to the extent of any injury' or 
damage occasioned by such default and delayi in 
giving him notice. He alleges that such damage 
and injury was occasioned by the depreciation in 
value of the mortgaged property and the loss| of 
rents and profits on the real estate accruing be¬ 
tween the time of the default and notice to lpm 
thereof.' This contention is not well taken. It is 
established as a general rule that in the case i of 
an absolute guarantee it is the duty of the guaran¬ 
tor to see that the sum guaranteed is paid and' 1 
there is no duty on the creditor to give notice, to 
the guarantor of default by the principal debtor.” 
(italics supplied.) 

1 

Petition for rehearing was filed and one of the rea¬ 
sons assigned therein was that this Court’s decision 
was in conflict with Hughes v. Heyman, 4 App. D. C. 
444. The statement in Hughes v. Heyman, supra, 
which was claimed to be in conflict with the Court’s de¬ 
cision, and which the present defendant relies upon is 
on page 449 and is as follows: 


! 



“But it is well settled in the law of guarantee 
that ‘an unreasonable delay in giving notice or 
a failure to give it altogether is not of itself a bar 
to recovery’ and that ‘both the laches of the 
plaintiff and the loss of the defendant must concur 
to constitute a defense.’ ” 

This Court denied the petition for rehearing and 
thereby refused to follow the decision in the case of 
Hughes v. Heyman, supra, and reaffirmed the law for 
this jurisdiction as set forth above and as contended 
by the plaintiff. 

A petition for writ of certiorari was then filed with 
the Supreme Court of the United States, and one of 
the reasons relied on for the allowance of the writ was 
that this Court had completely ignored the decision 
of the Supreme Court of the United States in the case 
of Davis v. Wells, 104 U. S. 139, and that the decision 
was not in accord with the rule of law recognized in 
the District of Columbia, and in direct conflict with a 
decision of the Supreme Court of the United States. 
The statement in Davis v. Wells, supra, which was 
claimed to be in direct conflict with the Court’s de¬ 
cision and which the present defendant relies upon 
is on page 170 and is as follows: 

“It is undoubtedlv true that if the guarantee 
fails to give reasonable notice to the guarantor 
of the default of the principal debtor and loss or 
damage thereby ensues to the guarantor, to that 
extent the latter is discharged; but both the laches 
of the plaintiff and the loss of the defendant must 
concur to constitute a defense.” 

The petition for writ of certiorari was denied, 289 
U. S. 763—77 L. ed. 1506. The Supreme Court of the 
United States thereby, in reality, affirmed the decision 
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of this Court and made the case of Kaufman v. Penn 
Mutual Life-Insurance Company, supra, the law in this 
jurisdiction as contended by the plaintiff. 

The case of Hughes v. Ileyman, supra, is not in point 
for the following additional reasons: 

1. AVliat the Court reallv decided was that the fail- 

% j 

ure of the guarantor to receive notice of default until 
four days after the principal debtor failed and madie 
an assignment was not an unreasonable delay on the 

- I 

part of the guarantee in giving notice and, further, 
that an assignment by the principal debtor without 
proof of the extent of its assets and liabilities cannot 
be regarded as evidence of any loss to the guarantor. 

2. The opinion refers to the ease of Ileyman v. 

Dooley and Thalhehner, 77 Md. 162, a case growing oujt 
of the same transactions, wherein the Maryland Court 
of Appeals held that guarantors in such cases wer4 
not entitled to any notice whatever and that a con} 
trary opinion announced by some courts was based 
upon a misapprehension as to the applicability of tliej 
mercantile law regarding negotiable paper to trans¬ 
actions of an entirely different character and in con-i 
nection with which this Court stated: ! 

“Upon this point we need not here express an! 
opinion; for we regard the question as sufficiently, 
disposed of by the other considerations that have! 
been stated.” 

3. Even if said case could be considered as an au¬ 
thority for the contention of the defendant, it has been i 
overruled by this Court in the case of Kaufman v.\ 
Penn Mutual Life Insurance Company, supra. 


i 
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The case of Davis v. Wells, supra, is not in point for 
the following additional reasons: 

1. A reading of the case will show that the quoted 
statement is obiter dictum. 

2. The facts in the case were entirely different from 

* 

those in the present case, the chief question involved 
being whether or not notice of the acceptance of the 
guarantee was necessary in order to charge the 
guarantor. 

3. It will be noted that the general theory of the 
quoted statement is qualified by the words “reasonable 
notice”, that is to say, the notice must not be im¬ 
mediate but onlv within a reasonable time. 

In view of the foregoing it is respectfully submitted 
that the trial court committed error in holding as a 
matter of law that the defendant was released from his 
guarantee. 


2 . 

The failure of the defendant to receive notice of 
default until July 24, 1938 did not discharge the de¬ 
fendant from his guarantee to the extent of $68.70. 

The defendant in his answer as well as in his testi¬ 
mony admitted that he had in his possession the sum 
of $68.70 due Huff & Company and, therefore, upon 
any theory of the law the plaintiff was entitled to a 
finding and judgment in its favor for the sum of $68.70. 





I 


15 

i 

vii. i 

Conclusion. 

In view of the foregoing it is respectfully submitted 
that the trial court was in error in entering a finding 
in favor of the defendant and in refusing to grant the 
plaintiff’s motion to vacate said finding in favor of 
the defendant and to enter a finding in favor of the 
plaintiff, and that said judgment of the Court below 
in favor of the defendant should be reversed. i 

i 

Respectfully submitted, 

i 

WILLIAM F. KELLY, 

P. J. J. NICOLAIDES, : 

Attorneys for Plaintiff in Error , 

740-15th Street, N. W. ! 
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United States Court of Appeals for the 
District of Columbia I 


No. 7633. 

i 

THE UNITED CLAY PRODUCTS COMPANY, a 

corporation, 

Plaintiff in Error, 
vs. 

EDWARD T. LINDER, i 

Defendant in Error. 


_ l 

BRIEF FOR DEFENDANT IN ERROR. 


I. Additional Statement of Evidence. 


By way of emphasis and addition rather than cor¬ 
rection your defendant in error says that the evidence 
also showed in substance: 


That on April 18, 1938 an order for certain bricks 
and other material was prepared by the plaintiff (R. 
9 & 10) and that it contemplated sale and delivery of 
certain materials to Huff & Co. (R. 9). Plaintiff’s 
agent sought defendant’s guarantee of his order which 
had not, at that time, been delivered to Huff & Co. (Ii. 
11). The defendant required an express agreement 
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from the plaintiff of immediate notification if Huff & 
Co. failed to pay on the due date (R. 11). Defendant’s 
insistence upon immediate notification of default was 
predicated on the fact that at the time the bills would 
probably come due he would have in his possession 
money due Huff & Co. on other jobs, and if Huff & Co. 
had not paid he would use this money. The plaintiff 
air reed to immediately notify defendant of any default 

to to 

on the due date. The defendant thereupon guaranteed 
the account (R. 11). The materials were then deliv¬ 
ered to Huff & Co. The deliveries began on the 5th 
day of May. There were thirty-live separate deliv¬ 
eries. The account was never charged to the defend¬ 
ant but was carried on the books of the plaintiff as an 
account against Huff & Co. (R. 3 & 11) (Exhibits 12 & 
13). July 1st, 1.938, was the due date of the greater 
portion of the account. On this date the defendant 
had in his possession more than sufficient funds of Huff 
& Co. to pay the account and could have done so with 
money due Huff & Co. had he been notified of the de¬ 
fault. On the loth of July, the due date of the bill of 
$19.50, he had in his possession more than sufficient 
funds of Huff & Co. to make the payment had he been 
notified of the default (R. 11). That he never was 
notified by the plaintiff of the default of Huff & Co. 
On the 24th day of July he learned from a third party 
of the financial difficulties of Huff & Co. He then, on 
the same day, communicated with the plaintiff and 
learned for the first time that Huff & Co. had not paid 
the bill which had been duo on the 1st of July nor had 
Huff & Co. paid that small portion which had become 
due on the 15th of July (R. 11). At this time he had 
paid out all of the money due Huff & Co. except a check 
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which had been drawn on the 23rd of July for $68.70 
which was still not cashed. He immediately stopped 
payment on this check (R. 11). The Court found as; a 
fact that the agreement was made as testified to by the 
defendant and that the defendant received no notice 
except that to which he testified. 

II. ARGUMENT. j 

1. The contract of guaranty included an agree¬ 
ment to notify the defendant immediately of the de¬ 
fault of Huff & Co. 

j 

The plaintiff having agreed to notify the defendant 
immediately upon the default of Huff & Co. and by 
such promise having obtained a guaranty cannot no>v 
recover against the defendant without proving such 
immediate notification. The authorities cited by the 
plaintiff ignore this fact. j 

“Having, by the terms and provisions of the con¬ 
tract of guaranty, defined the situation in which 
he engages to pay the demand of the creditor or 
obligee, the guarantor may not be held liable if thb 
evidence shows circumstances or conditions which 
differ from those specified * # *.”24 Am. Jr. 921;, 
Paragraph 72. 

The fact having been established that the plaintiff 
promised and agreed to notify the defendant of any 
default by Huff & Co. on the due date of the bill it nat-* 
urallv follows that their failure to so notify dis-i 
charged the defendant up to the amount of his actual 
damage by reason of the failure. i 


t 

I 


I 
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2. If there had been no contract of notification still 
the notice to the guarantor of default would be re¬ 
quired for the reason that the amount of the debt and 
the time of payment were indefinite at the time the 
guaranty was signed. 

Had there been no special contract requiring notice 
of default, still such notice as a matter of law should 
have been given in order to hold the guarantor. There 
can be no doubt but that a guaranty may be absolute 
requiring no notice of acceptance or default or it may 
be collateral and as such require such notice. 

In the case at bar it is clear that the guaranty was 
collateral. It will lie noted that: 

a. The guaranty was not for a fixed or certain 
amount but was dependent upon the delivery to Hull 
& Co. of certain bricks, blocks and other materials. That 
the guaranty may have fixed the maximum amount to 
be guaranteed, but did not guaranty any definite cer¬ 
tain sum. 

b. That the guaranty was for money to become 
due for the sale of merchandise to lie made after the 
guaranty had been executed. 

c. That on the date that the defendant signed the 
guaranty there was nothing due to the plaintiff from 
Huff & Co. and therefore nothing had been done upon 
which an absolute promise could operate. 

d. That the guaranty related to the materials that 
were to lie delivered after the signing of the guaranty. 


I 


5 j 

e. The contract guaranteed did not provide for a 

definite time for the delivery of the materials. i 

f. The use of the word guaranty which appears in 

the contract itself. i 

j 

g. The record shows that there were thirty-fiye 

separate deliveries over a period of one month and the 
contract did not fix any definite deliveries at definite 
times. , 

h. The account always was in the name of Hulf ! & 

Co. and the defendant was never named as a debtor 
or surety on the account for the plaintiff at all times 
charged the bill to Huff & Co. i 

The foregoing facts when considered in the light pf 
the reasoning of the various Courts clearly indicate 
that this was a collateral guaranty. 

i 

i 

Discussion of Plaintiff’s Authority. 

I 

Plaintiff relies almost entirely upon Kaufman vs. 
Pennsylvania Mutual Life Insurance Co. (62 App. D. 
C. 37) (64 F. (2d) 160). j 

; 

This case does not aid us in determining the law in 
the case at bar for the reason that Kaufman guaran¬ 
teed the payment of promissory notes which were fixed 
in amounts and came due on a day certain. The notes 
were completely filled out at the time the guaranty was 
made and the day of maturity was definite and the 
amount invariable. There was no delivery of goods 
after the guaranty and the guaranty was not for any 
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future delivery or sale. At the time the contract of 
guaranty was made everything had been done upon 
which the absolute promise operated. That Kaufman 
was a party to the note. It was clearly an absolute 
guaranty and not a collateral guaranty. 

Discussion of Defendant’s Authority. 

But in Hughes vs. Heymnn (4 App. D. C. 444), Mc¬ 
Afee Bros, were engaged in the canning business in 
Baltimore, Maryland. Heyman also lived there. There 
were three contracts made. They contemplated the 
delivery of cases of tomatoes to Hevman bv McAfee 
Bros. The first was made on May 22,1891 for the de¬ 
livery of two hundred cases of tomatoes in September 
of 1891. A second contract was made on June 30, 
1891 for the deliverv of three hundred cases of toma- 

w 

toes on or before October 15, 1891. On July 29, 1891 
a third contract was made for the delivery of five hun¬ 
dred cases of tomatoes in September, 1891. The sec¬ 
ond contract was guaranteed by James Hughes. The 
form of the guarantv was as follows: 

Baltimore, Maryland 
June 30,1891 

We have this day sold to J. Heyman 300 cases No. 
3 tomatoes at 67 per doz. full standard, and guar¬ 
anteed against swells and imperfections, Sept, and 
Oct. delivery F. 0. B. Balt. 

Terms: By note at 4 months, said goods to be 
delivered on or before Oct. 15, 1891 at buyer’s 
store. 

McAfee Bros. 

Undersigned hereby guarantees the fulfillment 
of the above contract. 


James Hughes 


1 
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i 

Heyman paid for the cases of tomatoes but they were 
not delivered to him. In a suit brought by Heymhn 
against Hughes on the guaranty, the Court said: 

“But it is well settled in the law of guarantee 
that ‘an unreasonable delay in giving notice, or a 
failure to give it altogether, is not of itself a bar 
to recovery’ and that both the laches of the plain¬ 
tiff and the loss of the defendant must concur to 
constitute a defense. It is likewise the law that 
only to the extent of the damage suffered by him 
is the defendant discharged * * 

In the case of Reynolds vs. Douglas (12 Peters 497) 
(9 L. Ed.) 171) (37 U. S. 497), the Court had before it 
the question of guaranty about which the Court said:: 

“The rule is well settled that the guaranty of a 
promissory note, whose name does not appear on 
the note, is bound without notice, where the mak¬ 
er of the note was insolvent at its maturity. That 
his liability continues, unless he can show he has 
sustained some prejudice by want of notice of k 
demand on the maker of the note, and nonpay¬ 
ment.” 

l 

i 

In the case of Rhett vs. Poe (43 U. S. 457) (2 How. 
457) (11 L. Ed. 338), on a similar question the Court 
citing the Reynolds vs. Douglas case (supra) re-af-t 
firmed that doctrine. j 

In the Louisville Manufacturing Co. vs. Welsh (10 
How. 461) (51 IT. S. 461) (13 L. Ed. 497) on the ques¬ 
tion of a guaranty which reads as follows: 

“1 hereby guaranty the payment of any pur¬ 
chases of bagging and rope which Thomas Bar¬ 
rett may have occasion to make between this andi 
the 1st of December next. j 


M. Welch.” 
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In its opinion the Court said: 

“The court refers to a class of cases both in 
England and in this Country, drawing the dis¬ 
tinction between the liability assumed by a guar¬ 
antor, and that of the drawers or indorser of com¬ 
mercial papers; the former being hold liable on 
his guaranty in the absence of any demand and no¬ 
tice, unless some damage or loss had been sus¬ 
tained by reason of the neglect; while, in order to 
charge the latter, strict demand, and notice must 
be shown according to the law merchant. 

The authorities are very full on this head, and 
are founded upon sound and substantial reasons.” 


In Davis vs. Wells Fargo & Co. (104 U. S. 159) (26 
L. Ed. 686), on a question of guaranty the Court said: 

“It is undoubtedly true, that if the guarantee 
fails to give reasonable notice to the guarantor of 
the default of the principal debtor, and the loss or 
damage thereby ensues to the guarantor, to that 
extent the latter is discharged; but both the laches 
of the plaintiff and the loss of the defendant must 
concur to constitute a defense.” 


The doctrine as set forth by the Supreme Court of 
the United States has never been overruled, changed 
or modified. We also find many cases in the states 
which follow this doctrine. 

v.t. 3 f f 

In the case of Taussig vs. Reid (145 Ill. 488), a guar¬ 
anty in the following form was involved: 

“Reid, Murdoch & Fischer, Chicago. 

Chicago, January 14, 1887. 

For value received, I hereby guarantee the 
prompt payment at maturity of any indebtedness 
owing to Reid, Murdoch & Fischer, by Mrs. Ma¬ 
thilda Zucherman, of 370 State Street, and 214 
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and 216 North Clark Street, Chicago, for goods 
purchased, or which may be purchased thereafter 
of them, to the amount of fifteen hundred dollars 
($1,500.00) with interest on all the above indebt¬ 
edness, according to the tenor and effect thereof, 
at the rate of eight per cent per annum, andi I 
agree to pay all costs or expenses paid or incurred 
in collecting the same. 

Signed at Chicago, this 14th dav of January, 
1887. 

j 

(signed) E. Kohn 
( signed) Wm. Taussig 

Witness: Jos. Zuckerman.” 

i 

The Appeal Court said: \ 

“We think that the decided weight of author¬ 
ity establishes the rule, that in case of a collateral 
continuing guaranty, like the one in question, rea¬ 
sonable notice of the default of payment on the 
part of the principal debtor should be given to the 
guarantor. And the guarantor will be discharged 
from payment so far as he has sustained loss or 
damage, resulting from a failure of the creditor 
to give him such notice. Tiedeman on Com. Pa¬ 
per 421. Cases may arise where notice would re¬ 
sult in no benefit, whatever to the guarantor; for 
example, where the principal debtor was insolvent 
when the guaranty was executed and remained ip 
that condition. In such cases the failure to give 
notice could result in no loss to the guarantor, and 
could not be relied upon as a defense to an action 
on the guaranty. But where the guarantor may 
be able to protect himself, notice of default in pay* 
mcnt imposes no unreasonable hardship on the 
creditor, and every principle of commercial usage 
requires that it should be given.” 

6 o wf 

Walker vs. Forbes (25 Ala. 139). The Court held that 
a guaranty in the following form: i 


i 

i 


i 

i 
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“If you can sell Mr. 0. any groceries, I am will¬ 
ing to guarantee the ultimate payment of any bill 
he may make with you to the amount of $500.00.” 

was collateral and required notice of default. 

In G<?ff vs. Sims (45 Ind. 262), the defendant guar¬ 
anteed the performance of an attached contract. That 
guaranty was considered collateral and required no¬ 
tice of default. 

j 1 ' V) 

In Mflroy vs. Quinn, rt al. (60 Ind. 4060, the guar- 

antv read: 

» 

“* * * that any cigars that C. Conover # * * may 
order from you for the next six months, if he fails 
to pay you for them, I will stand responsible to 
you for them.” 

In that case the Court said: 

“But the rule seems to be settled, that when the 
guaranty is direct, and the thing guaranteed def¬ 
inite in its amount, and known to the guarantor at 
the time he gives his guaranty, neither notice of 
the acceptance of the guaranty, nor of the default 
of his principal, need to be given to the guaran¬ 
tor; for he knew when he made the guaranty the 
full extent of his liability. But when the guaranty 
is collateral, and the debt guaranteed yet to be 
created, the amount of which is uncertain, and 
may be variable, and cannot be known to the guar¬ 
antor at the time he makes the guaranty, notice 
within a reasonable time, to the guarantor by the 
guarantee, of his acceptance of the guaranty, and 
of the default of the principal, is necessary, or the 
guarantor will be discharged; for he cannot, with¬ 
out such notice, know that the guaranty is accept¬ 
ed, nor of the default of his principal, nor the ex¬ 
tent of his liability, and cannot protect himself 
from loss by the principal debtor.” 
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This guaranty was held to be within the second class 
and notice required. ! 

The following case is cited and quoted because the 
reasoning of the Court is so applicable to the case at 
bar: Beebe & A. V. Dudley (26 X. H. 249), involved a 
guaranty as follows: * ^ Jy/ 

“For value received, T, Moses Dudley, of Ches¬ 
terfield, New Hampshire, guarantee to pay James 
M. Beebe & Co. of Boston, for $2,000.00 worth of 
goods delivered to Charles P. Dudley of Lowell 1 , 
when he mav call for them. 

Moses Dudley.” ; 

I 

In interpreting this guaranty the Court said: 

“Was the undertaking of the defendant abso¬ 
lute or collateral? It would seem to be plain by 
the latter clause of the contract, ‘when he may 
call for them’ that the engagement related to 
goods that should be thereafter delivered; that the 
undertaking was to pay for future sales, and not] 
for the past; and that, therefore, at the time the 
contract was made, nothing had been done upon 
which an absolute promise could operate—nothing 
upon which an action could then be supported.! 
Again, no time is fixed in which the goods are to; 
be delivered, which is usually an essential element! 
to an absolute contract * * *. These matters,; 
coupled with the use of the term ‘guarantee,’: 
would seem to show, that judging from the instru-i 
ment alone, the undertaking was only collateral.! 
But when the facts disclosed by the auditor are 
also considered; that the goods were procurred in 
different parcels; that the bills were made out to | 
Charles P. Dudley, and that the charges upon the 
plaintiff’s books were also made to him, it would 
seem clear that the parties or at least the plain-' 
tiffs, understood Charles P. Dudley to be the prin-j 
cipal in the transaction, that the original credit 
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was given to him and the agreement of the defend¬ 
ant was only collateral.” 

3. The $68.70 held by the defendant by virtue of 
the stop payment order of the check that had been 
drawn on July 23,1938 (prior to the notice of default) 
should be paid the plaintiff and is herewith tendered. 

At the time of the filing of the suit by the plaintiff 
it had not been ascertained who had the check. If it 
had been "begot iated to a holder in due course the de¬ 
fendant would have been required to pay the same, 
but having received lio demand for the payment of the 
same up to this date, we presume that no holder in due 
course is involved. Further the pleadings and the mo¬ 
tion for new trial show that the plaintiff never raised 
this question prior to this appeal, but the defendant is 
ready, willing and able to pay this sum to the plaintiff 
and tenders it herewith.* 

Respectfully submitted, 

MARK P. FRIEDLANDER, 
Attorney for Defendant in Error , 
502 Hill Bldg., 

Washington, T). C. 


* After the motion for new trial was overruled counsel for de¬ 
fendant desired to give counsel for plaintiff a check in this sum 
but his offer was ignored. 




